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24 McLe od's  Applica tion for Re he a ring pre s e nts  no ne w informa tion, e vide nce , or le ga l a rgume nt

25 to the  Commiss ion - it is  e s se ntia lly a  re ha sh of prior, re j e cte d a rgume nts . The se  a rgume nts
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Qwest Corporation ("Qwest") hereby files its Answer to the Application for Rehearing of

Decision No. 69872 filed by McLeodUSA Telecommunications Services, Inc. ("McLeod").

Qwest asks the Arizona Corporation Commission ("Commission") to deny McLeod's

Application for Rehearing and to affine the findings and conclusions of the Commission's

Opinion and Order ("Order") dated August 28, 2007.
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7 Indeed, a s  the  Commiss ion found, "

8

9

1 0

1 1

amount to little  more  than a  reques t tha t the  Commiss ion re -write  the  pa rtie s ' contract - a

contract with te rms tha t were  undisputed prior to the  amendment a t issue , a  contract which

clea rly a llowed and required Qwest to bill McLeod for both power plant and power usage  on the

bas is  of the  s ize  of McLeod's  power orde r. Now, having los t on the  is sue  of the  inte rpre ta tion of

the  Amendment, McLeod pleads  with the  Commiss ion to ana lyze  and inte rpre t the  underlying

ICA - an issue  which McLeod has  a lready ra ised, and upon which McLeod did not preva il. 1

[p]rior to e nte ring into the  Ame ndme nt, Qwe s t bille d

McLeod for DC Power based on two separa te  charges, one  for capacity and one  for usage ."2

Thus , it is  clea r tha t the  Commiss ion rendered its  decis ion in this  matte r with full awareness  tha t

it was  inte rpre ting an Amendment to an ICA, and the  Commiss ion did not, a s  McLeod a lleges ,

fa il to consider the  entire  agreement or the  context in which the  Amendment exis ts .

1 2

1 3

14

1 5

1 6

1 7

McLeod's  current inte rpre ta tion of the  Power Measuring Amendment is  a t odds  with the

language  of the  Amendment, with McLeod's  intent a t the  time  it ente red into the  Amendment in

2004, and a t odds with Qwest's  express  intent regarding the  e ffect of the  Amendment both

be fore  and a lte r it was  executed. The re  is  s imply no bas is  upon which to hold in McLeod's  favor

on the  contract is sue s . Nor is  the re  any merit to McLeod's  discrimina tion cla ims . The  Orde r

ruled correctly on both issues  and should be  a ffirmed.
1 8

11 . ARGUMENT
19

A. McLeod's Contract Claims are Unfounded
20

21 McLeod's  primary ass ignment of e rror rega rding the  contract issues  is  tha t the  Commiss ion

22

23

24

25

1 For example, the Commiss ion discussed McLeod's  pos ition in paragraphs  53-55 of the Order, noting tha t
McLeod's  a rguments  address  both the Amendment and the underlying ICA. Indeed, the Commiss ion specifica lly
cited a  portion of McLeod's  a rgument tha t addressed Part D, Section (D)2.1 of the ICA. Thus , it is  clea r tha t the
arguments  that McLeod ra ises  in its  Applica tion for Rehearing have a lready been heard and addressed by the
Commiss ion.
2 Order, 1] 101.
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1
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5

fa iled to cons ide r the  entire  inte rconnection agreement ("ICA") be tween McLeod and Qwest in

deciding whether the  parties had agreed that DC Power Plant Charges would be assessed on a

measured bas is , ra ther than jus t the  DC Power Measuring Amendment. This  a rgument is

inaccura te  because  the  August 28 Order discusses  section (D)2.l of the  underlying ICA - the

ve ry section McLeod cla ims  the  Commiss ion ignored

6

7

8

9

1 0

11

1 2

The  a rgument is  a lso dis ingenuous . In its  Compla int and in McLeod's  te s timony, McLeod

acknowledged tha t "under the  origina l a rrangements  be tween the  parties , Qwest billed McLeod

for DC power based on the  amount of DC power origina lly orde red by McLeod on the

colloca tion app1ica tion."4 McLeod furthe r acknowledged during the  hea ring tha t it was  "not

obi ea ting to [Qwest's ] inte rpre ta tion" tha t the  unde rlying ICA provided for power plant cha rges

to be assessed based on the  number of amps specified in the  power feed orders.5 This charge

was billed and pa id regardless  of the  number of amps McLeod equipment drew in a  particula r
1 3

month.
1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

McLe od a lle ge d in its  dire ct te s timony tha t "McLe odUSA be lie ve s  the Amendment is  cle a r in

requiring tha t a ll ra te  e lements  included within the -48 Volt DC Power Usage se ction of Exhibit

A .... be  a ssessed based upon measurements  undertaken by Qwest to identify McLeodUSA's

actua l power consumption. Qwest, on the  other hand, interpre ts  the  agreement as  requiring tha t

only one  of those  two ra te  e lements  (8.1 .4.l.2.2) be  billed based on actua l, measured

consumption. The  othe r DC powe r usa ge  cha rge  (8.l.4.1.l.l - P owe r P la nt Gre a te r Tra n 60

Amps), according to Qwest, should be  billed based upon the  ordered s ize  of McLeodUSA's

power dis tribution cable s ."6

23

24 3 Order, 111155, 106, and 107.
4 Complaint, 1]5.

25
6 Starkey Direct Testimony, Exhibit M-1, p. 8.
5 T1'. 11.221.18 -222.11.
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1
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4

Now, a fte r the  Commiss ion has  inte rpre ted the  DC Power Measuring Amendment in Qwest's

favor, the  very amendment upon which McLeod based its  cla im, McLeod a rgues  tha t the

Commiss ion ignore d the  unde rlying ICA, which in McLe od's  re vise d vie w provide d for DC

Power Plant charges  a t measured leve ls  irrespective  of the  DC Power Measuring Amendment.

5

6

7

8

9

McLeod neve r cla imed or proved any intent tha t the  unde rlying ICA would or did provide  for

charging DC Power P lant a t measured leve ls  prior to the  execution of the  DC Power Measuring

Amendment. The  evidence  is  to the  contra ry. As  McLeod's  witness  Tami Spocogee  te s tified,

McLeod never even inte rpre ted the  Amendment to implement as-measured charges  until months

afte r the  Amendment was issued, and years  a fte r the  underlying ICA was executed:
10

11

12

Q. The  firs t time  McLeodUSA eve r looked a t the  power plant e lement and ca lcula ted
power plant savings  was  in connection with the  audit tha t you, your specific group, Tami
Spocogee 's  group, performed around May 2005, several months after the  agreement was
entered, correct?

13 A. As  fa r a s  I know. S ha ve  not s e e n a ny othe r docume nts .

14

15

Q. And to your knowledge  the  firs t time  anyone  a t McLeodUSA came  to the
inte rpre ta tion McLeod is  now advancing in this  case  was  in May 2005, again a fte r your
group conducted its  audit, correct?

16 Corre ct.7

17

18

19

20

21

22

23

Thus, McLeod's  Applica tion for Rehearing not only represents  a  new a rgument and inaccura te ly

describes  the  Commiss ion's  ana lys is , it directly contradicts  the  te s timony of McLeod's  own

witnesses . In the  face  of the  evidence  tha t it had never previously objected to Qwest's

inte rpre ta tion of the  underlying ICA tha t it provided for DC Power P lant to be  cha rged a t a s -

ordered leve ls , and its  own tes timony tha t it does  not obi e t to tha t inte rpre ta tion in these

proceedings , McLeod cannot now cla im tha t the  DC Power Measuring Amendment and the

parties ' demonstra ted intent with regard to tha t amendment is  irre levant, such tha t the  parties  had
24

25

26
7 Tr. 11.268.2-16.
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1

2

3

4

5

agreed that DC Power Usage and Power Plant charges would be assessed at measured levels in

the  origina l ICA. This  a rgument would rende r the  entire  DC Power Measuring Amendment

nuga tory, and must be  re j ected in favor of Qwest's  inte rpre ta tion, which gives  e ffect to the

language  of both the  ICA and the  DC Power Measuring Amendment, and is  consis tent with the

extrins ic evidence  of intent with respect to both documents .

6

7

8

9

1 0

11

1 2

McLeod a lso s ta tes  tha t the  Order e rroneously inte rpre ted the  DC Power Measuring Amendment

as  ambiguous .8 However, this  a rgument is  e ssentia lly McLeod's  non-discrimina tion a rgument,

recas t. Wha t McLeod is  saying is  tha t if the  Commiss ion prope rly cons ide rs  the  non-

discrimina tion obliga tions  imposed by the  Act and the  ICA, the re  is  no ques tion as  to how the

Amendment has  to be  inte rpre ted, and therefore  no ambiguity to resolve . These  a rguments  a re

addressed in Section B., infra , and a re  nega ted by the  fact tha t this  Commission properly found

tha t the  Amendment is  not discrimina tory unde r Qwest's  inte rpre ta tion.
1 3

14

1 5

16

1 7

1 8

The  problem with McLeod's  a rgument is  tha t does  not contes t the  findings  of the  Order tha t the

extrinsic evidence  of intent revea ls  tha t the  parties  intended only tha t the  Power Usage  charges

would be  changed, not the  Power P lant charges . McLeod's  a rgument aga inst the  Order's

conclus ions  rega rding ambiguity is  tha t the  te rm "power usage" in the  DC Power Measuring

Amendment includes Power Plant charges, even though Power Plant charges are  never

mentioned in the  Amendment.1 9

20

2 1

22

23

Not only does  the  Amendment repea tedly mention the  "power usage" charge  and the  "usage"

ra te  multiple  times  in the  Amendment without ever mentioning the  separa te ly de te rmined and

separa te ly billed Power Plant charge , section 1.2 of the  Amendment pla inly excludes  the

poss ibility tha t "power usage" include  "power plant" ra te s . Tha t section, the  firs t ope ra tive
24

25 8 Application for Rehearing, pp. 1-3 .

26
QWEST'S ANSWER TO MCLEOD'S
APPLICATION FOR REHEARING
Docket  No.  T-03267A-06-0105
Docket  No.  T-01051B-06-0105
Page 5 o f  1 5



1

2

3

4

5

6

section of the  Amendment, provides tha t "the  power usage  ra te  re flects  a  discount from the  ra tes

for those  feeds  grea te r than s ixty (60) amps ." In the  Exhibit A, the  ra te  for "power usage" is

lower for feeds of less  than s ixty amps ($3.84 per amp ordered) than for feeds of grea te r than

sixty amps (S7.27 per amp ordered) -- this  is  consis tent with the  re fe rence  to "a  discount" in

se ction 1.2. In contra s t, the  ra te  for "powe r pla nt" in Exhibit A to the  unde rlying inte rconne ction

agreements indicates the  same ra te  of $10.75 for orders greater than, equal to, or less than 60

7 amps. This  ra te  s tructure  indica tes  no discount for smalle r power plant orders . Thus , the  te rm

8

9

"power usage  ra te" as  used throughout the  Amendment cannot include  or re fe r to any "power

plant" cha rges  without ignoring the  pla in language  of section 1.2.

10

11

12

13

14

15

16

17

McLeod then a rgues  tha t if the  Amendment is  ambiguous, then the  extrins ic evidence  supports

its  inte rpre ta tion. In its  Pe tition for Re he a ring, McLe od points  to a  s ingle  ite m of e xtrins ic

evidence : tha t "the  unified DC power ra tes  a re  billed on a  measured basis  in Oregon and South

Dakota ."10 While  Qwest does  not agree  tha t it is  a  pa rticula rly s ignificant piece  of evidence , this

evidence  actua lly provides  Mrthe r support for Qwes t's  inte rpre ta tion. As  McLeod note s , in

South Dakota  and Oregon the re  is  only a  s ingle  ra te  e lement for DC Power. In Arizona , the  Cost

Docke t approved two diffe rent ra tes : one  for Power Usage  and one  for Power P lant. However,

McLeod conveniently omits  the  fact tha t in every s ta te  where  the  commiss ion approved two
18

different ra tes , only the  Power Usage  ra te  re flects  measured usage  under the  Amendment. The
19

20

21

22

23

diffe rent methodology used for South Dakota  and Oregon is  the  exception tha t proves the  rule .

McLeod a rgues  tha t Oregon and South Dakota  re flect "the  same  billing tha t McLeodUSA

expected in Arizona , and is  a rguing for in this  proceeding - billing for power on a  measured

usage  basis  for a ll power ra te  e lements ."' However, this  assertion must be  tes ted aga inst the

othe r extrins ic evidence  tha t is  re levant to this  point - tha t extrins ic evidence , in the  form of a
24

25 9 Hearing Exhibit Q-1 (WRE-2 at 2).
10 McLeod'sPetition at 4.
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1

2

3

4

5

6

spreadsheet prepared by McLeod, establishes tha t McLeod in fact had no expecta tion tha t the

power plant ra te  would be  billed on a  measured basis .H The  changes  in inte rpre ta tion and

applica tion of the  Amendment a fte r the  CMP process  do not support McLeod's  inte rpre ta tion of

the  Amendment. Moreover, to the  extent tha t the  contracts  be tween McLeod and Qwest in other

s ta tes  a re  re levant, it is  worth observing tha t live  diffe rent s ta te  commiss ions  have heard the

same dispute  as  to which McLeod currently seeks  rehearing here  -. Arizona , Iowa, Washington,

7 Utah, and Colorado and a ll five  commissions  have  he ld tha t the  extrins ic evidence  supports

8 Qwest's  inte rpre ta tion tha t the  parties  never intended to change  how power plant charges  would

be  bille d with the  Ame ndme nt.9

10
B. McLeod's Discrimination Claims are Unfounded

11

1 2

1 3

14 n l2

1 5

1 6

1 7

1 8

1 9

At pages  4-11 of the  Applica tion for Rehea ring, McLeod renews  its  discrimina tion cla im,

arguing tha t the  record in this  case  is  adequate  to find discrimina tion, and tha t the  Order

concludes  tha t "Qwes t may 'rea sonably' discrimina te  aga ins t McLeodUSA. McLe od is

wrong on both counts . As  the  Commiss ion clea rly found, "McLeod has  not demonstra ted on this

record tha t Qwes t is  imprope rly discrimina ting aga ins t McLeod."13 The  Commiss ion examined

the  record evidence  and concluded, based on applica tion of the  proper legal s tandard, tha t

McLeod has  not e s tablished discrimina tion on the  record in this  case . This  decis ion is  cons is tent

with the  findings of the  four other s ta te  commissions tha t have  considered and decided this  issue

20 to date.

21 1 . The Commission did not apply the wrong legal standard to the
discrimination claim

22

23 McLeod cla ims, a t pages  4-8 of its  Applica tion for Rehearing, tha t the  Commiss ion applied the

24

25
11 Order a t11101.
12 Application for Rehearing, pp. 4-7 .
13 Order at 1] 107.
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a

1

2

3

wrong lega l s tanda rd to the  discrimina tion cla im. McLeod cla ims  tha t it ha s  shown tha t Qwest

provides  power to McLeod on te rms and conditions  less  favorable  than it does  to itse lf and tha t a

finding of discrimina tion mus t the re fore  follow. McLe od is  wrong for a t le a s t two re a sons .

4

5

6

7

8

9

Firs t, Qwest does  not "charge" itse lf power plant ra tes  - Qwest engineers  for its  own needs  a t

Lis t 1 dra in. If a nything, Qwe s t provide s a  superior leve l of power capacity to CLECs, and

charges  for tha t capacity in accordance  with Commission-approved ra tes  under a  Commission-

approved ICA. Such conduct is  specifica lly pe rmitted unde r the  Act and does  not ca ll

discrimina tion is sues  into play. Qwes t a llows  the  CLEC to specify the  amount of power it orde rs

and will be  billed for, a s  it does  for itse lf (gene ra lly of course , s ince  Qwest does  not technica lly
10

colloca te  in its  own centra l office s  and does  not a ctua lly "orde r" power from itse lf). Qwes t
11

12

13

14

15

16

a llows  the  CLECs  to re duce  the  a mount of powe r orde re d through a  powe r re duction

a me ndme nt. The s e  te rms  a nd conditions  a re  not le s s  fa vora ble  for the  CLECs , a nd in fa ct

provide  the  CLECs  with the  powe r pla nt ca pa city the y orde r a nd e xpe ct. This  e ngine e ring

cons truct a nd re sulting ra te  de s ign wa s  ve tte d through the  cos t docke t a nd a pprove d a s  complia nt

with a pplica ble  s ta te  a nd fe de ra l la w. The se  ra te s  a re  jus t, re a sona ble , a nd non-dis crimina tory,

a nd McLe od's  a rgume nts  to the  contra ry a re  una va iling.
17

18

19

20

21

22

23

24

25

Although McLeod a ttempts  to a rgue  tha t Qwest must trea t McLeod in a  manner tha t is ide ntica l

to how it trea ts  itse lf, tha t is  clea rly not the  s ta te  of the  law. No case  or FCC opinion has  ever

imposed an "absolute " or "unqua lified" s tanda rd of non-discrimina tion a s  McLeod contends .

Even pa ragraph 217 from the  FCC's  Firs t Report and Orde r, which McLeod cited in its  Pe tition,

does not s ta te  tha t there  is  an absolute  prohibition aga inst diffe rent trea tment, but mere ly tha t the

standards  for nondiscrimina tion under section 251 a re  "more  s tringent" than those  under section

202. All diffe re nce s  a re  not dis crimina tion. For e xa mple , with caged colloca tion, CLECs  who

are  physica lly colloca ted place  the ir equipment in locked cages . Clea rly Qwest does  not place  its

26
QWEST'S ANSWER TO MCLEOD'S
APPLICATION FOR REHEARING
Docket n o .
Docket No .
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1 own equipment in locked cages, and just as  clearly this  practice  does not constitute

2 dis crimina tion.

3

4

5

6

7

8

9

10

11

Second, as  discussed in Qwest's  post hearing brie fing in this  matte rl4, the  parties  to an ICA are

free  to agree  to te rms and conditions without re ga rd to the  non-discrimina tion provis ions  of the

Act.l5 Though McLeod spends  a  cons ide rable  amount of time  discuss ing wha t it ca lls  the

"unqua lifie d" or "s trict" non-discrimina tion re quire me nts  se t forth the  Firs t Re port a nd Orde r, it

utte rly ignores  the  language  of the  Act itse lf; the  law tha t the  Firs t Report and Order implements .

Tha t law, a t its  ve ry heart, a llows parties  to agree  to a ll manner of te rms and conditions  in an

ICA, including those  a t issue  here , and if agreed to (and McLeod cannot rea lly escape  the

conclusion tha t it agreed to these  te rns , in spite  of its  post-hoc protes ts  to the  contra ry), the  non-

discrimina tion provis ions  a re  not even the  subject of objection or inquiry.
1 2

13

14

1 5

1 6

17

18

1 9

20

21

In fact, the  Act specifica lly contempla tes  tha t the  pa rtie s  to an ICA can consent to any manner of

te rms and conditions  and ra tes , and with consent, the re  is  no discrimina tion. And tha t is

precise ly the  point. McLeod did consent to the  applica tion of the  power plant ra tes  on an as-

ordered bas is  in its  inte rconnection agreement. There  is  no evidence  tha t McLeod tried to obta in

a  diffe rent ra te  or ra te  design a t the  time  the  contract was formed. There  is  no evidence  tha t

Qwest has  fa iled to apply the  ra te  as  origina lly agreed. There  is  no evidence  tha t Qwest

somehow changed the  way it opera tes between the  execution of the  interconnection agreement

and the  present to somehow shift the  playing fie ld to disadvantage  McLeod. To the  contra ry, the

barga in tha t the  parties  s truck is  the  one  tha t is  s till in place , on te rms and conditions  and with

22

23

24

25

14 See, Qwest Corporation's Post-Hearing Reply Brief, discussion at pp. 23-25.
is Qwest does not agree that the Power Plant rate structure disadvantages McLeod, for all the reasons discussed in
this and Qwest's other filings. Nevertheless, assuming, arguendo, dirt it does, it is nevertheless non-discriminatory
because of McLeod's voluntary agreement to that rate structure. See, e.g., Section 252(a)(1) which provides that
"an incumbent local exchange carrier may negotiate and enter into a binding agreement with the requesting
telecommunications carrier or carriers without regard to the standards set forth insubsections (bl and (cl of section
251 of this title." Subsections (b) and (c) of Section 251 contain the non-discrimination standards upon which
McLeod relies.
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| I

1 ra tes  a lready de te rmined by the  Commiss ion to be  non-discrimina tory.

2

3

4

5

6

7

8

The  parties ' Commission-approved inte rconnection agreement is  a  binding contract tha t the

Commission has authority to enforce , but not change  outside  the  context of an arbitra tion.16

Once  the  Commission has found tha t the  Amendment did not a lte r those  charges, as  it must,

McLeod cannot unila te ra lly amend the  unde rlying agreement by cla iming tha t a  te rm to which it

pre vious ly fre e ly agreed, regarding a  ra te  approved by the  Commiss ion as  non-discrimina tory,

within an agreement separa te ly approved by the  Commission as  non-discrimina tory, is

dis crimina tory.
9

10 2. Qwest's engineering practices and guidelines

11

12

13

14

15

16

17

18

19

20

21

22

McLe od furthe r cla ims  tha t the  Orde r "bla me s" McLe od for fa iling to provide  Lis t l dra in, whe n

instead the  Commission should hold Qwest accountable  for fa iling to do so and should find tha t

such conduct is  discrimina tory. 17 Again, this  a rgument misses  a  number of points , a lready

cons ide red by the  Commiss ion in ente ring its  Orde r. Firs t, McLeod neve r cha llenged the

applica tion of the  Power P lant ra te  e lement prior to the  Amendment - thus , the  Order is  more

than jus tified in concluding tha t the  "as  orde red" billing was  an agreed-upon te rm. Second,

Qwest es tablished on this  record tha t the  way it asks  CLECs to order power plant capacity, and

the  way it bills  tha t capacity, is  exactly the  same  as  how McLeod offe rs  and bills  power plant

capacity to its  own colloca tors . Tha t evidence  supports  a  Commiss ion conclus ion tha t Qwest's

practices  a re  both reasonable  and non-discrimina tory. Fina lly, as  a lso discussed above , nothing

prohibits  Qwes t from providing and billing for a  supe rior leve l of power plant capacity to CLECs

than it does  to itse lf - and McLeod's  previous  lack of prote s t to these  ICA te rms  confirms  tha t it
23

24

25

16 Changing the terms of interconnection agreements "contravenes the Act's mandate that interconnection
agreementshave thebinding force of law." Pac. bell v. Pac- West Teleeomm,Inc., 325 F.3d 1114, 1127 <9"' Cir.
2003).
17Application for Rehearing,pp.8-9.
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*

1 fre e ly a gre e d to the m.

2

3

4

McLeod furthe r cla ims, a t page  9 of its  Pe tition, tha t "the re  is  no deba te  tha t Qwest's  cha rging

McLeodUSA for power plant capacity based on the  s ize . of the  power feeder cables  (which

Qwest a ssumes  is  Lis t 2 dra in) viola te s  the  nondiscrimina tion prohibition of Section 25l(c)(6) a s
5

" This  c la im  is  re ma rka ble  be ca us e  it is  s o fa r off the  ma rk. Inde e d, the re
6

7

e xpla ine d by the  FCC .

is  he a te d de ba te  on this  conte ntion, which is  me re ly a  s umma tion of McLe od's  a rgume nt, but

which is  a ls o dis pute d by Qwe s t for a ll the  re a s ons  s e t forth in this  a nd othe r filings .
8

9

10

11

12

13

14

15

16

17

18

19

Qwest's  colloca tion power provis ioning is  a lso non-discrimina tory because  the  CLECs a re

ge tting wha t they pay for, and paying for wha t they ge t. Mr. Ashton's  te s timony expla ins  how

Qwest makes  ava ilable  to CLECs the  amount of power plant capacity they order. Qwest then

charges  for power plant in accordance  with Commiss ion-approved ra tes . Both Qwest and the

CLECs incur power plant cos ts  re la tive  to the  amount of power plant capacity made  ava ilable  to

them. Of course  it may be  tha t in the  rea l world Qwest a lso incurs  cos ts  for the  spa re  capacity of

the  plant, and costs  for the  centra l office  to house  the  plant, and costs  associa ted with planning

for future  power needs , a ll of which benefit the  CLECs in some  non-quantifiable  way, and which

costs  a re  not directly assessed to the  CLECs. Thus , the re  is  s imply insufficient bas is  upon which

to find tha t Qwes t's  pricing s tructure  for power plant is  discrimina tory, which is  why these  ra te s

were  approved in a  cost docket in the  firs t instance , where  these  types of issues can be  explored.

20 3. McLeod misrepresents the cost docket order.

2 1

22 Fina lly, McLeod a rgues  in its  Pe tition, a s  it did in its  Exceptions , tha t this  Commiss ion has

23 already decided this  issue  in the  cost docket and tha t Qwest's  billing viola tes  the  cost docket.18

24
McLeod s ta tes  tha t the  Arizona  Commission has  a lready recognized tha t "using cable  amperage

25

26
18 Application for Rehearing, pp. 9-10.
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1

2

3

4

5

6

7

8

9

10

11

12

13

to bill for DC powe r wa s  incons is te nt with TELRIC pricing principle s  in Qwe s t's  prior cos t

docke t, which ruling Qwest appa rently chose to ignore ." McLeod goes  on to sugges t tha t Qwes t

has  been billing McLeod for "the  maximum capacity of the  cabling" in contravention of the

ruling in the  cos t docke t

McLeod's  cha racte riza tion of the  cos t docke t orde r is , a t bes t, irre spons ible . The  Arizona  cos t

docket order is  among the  clearest in any of the  s ta tes  in which this  dispute  has  been brought in

te rms of examining the  issue  of how the  ra te  was  deve loped. McLeod has  comple te ly

misrepresented the  cost docke t ruling on power costs , which reads , in re levant part, as  follows

"According to Qwe s t, it bills  for load amps which can be  more  than the  amount actua lly used

but corresponds  to the amount orde re d. Fused amps, on the  other hand, re flect the  maximum

capacity of the  cabling, which usua lly exceeds  the  load amps by 50 percent. Qwest cla ims tha t it

does not bill for fused amps or redundant feeds We  agree  with Qwes t [with rega rd to why

WorldCom's  a rguments  should be  re jected]. The re fore , we  will adopt Qwest's  proposed power

14 cos ts

15

16

17

18

19

Contra ry to McLeod's  asse rtions , Qwest has  not billed on the  fused amps, which re flects  the

maximum capacity of the  cabling, and which may in fact be  double  the  amount of ordered

amps*zu Qwest has consistently billed based on "load amps" as described, considered, and

approved in the  cost docke t -- the  ordered amount. This  is  comple te ly consis tent with the  cost

docke t and comple te ly contra ry to McLeod's  a rgument on this  point

20 III. CONCLUSION

21 For the  reasons  s ta ted he re in, the  Commiss ion should deny McLeod's  Applica tion for Rehearing

22

23

24

25

In The Matter Of The Investigation Into Qwest Corporation's Compliance With Certain Wholesale Pricing
Requirements For Unbundled Network Elements And Resale Discounts, Docket No. T-00000A-00-0194, Decision
No. 64922 at 43. (Arizona Corporation Commission June 12, 2002) (emphasis added)

Tr. 355.16-21. "[S]ome CLECs drew very close to their actual order. In fact, some drew more than their order
Because of the redundant nature of the feeds, the A and B feeds, it is physically possible to draw in excess of 200
percent of what is ordered and some CLECs have done that
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1

2

and a ffirm its  Augus t 28, 2007 Opinion and Orde r denying McLeod's  compla int on both the

contract inte rpre ta tion issues  and McLeod's  discrimina tion cla im, and sus ta ining Qwest's

countercla im on these  issues3

DATED this  28th day of September, 2007
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